
Application to register land at Fountain Walk, Northfleet  
as a new Town or Village Green 

 
 
A report by the Director of Environment and Waste to Kent County Council’s 
Regulation Committee Member Panel on Monday 16th November 2009. 
 
Recommendation: I recommend that the County Council informs the applicant 
that the application to register the land at Fountain Walk, Northfleet has not been 
accepted. 
 
 
Local Members:  Mr. L. Christie and Mr. H. Craske  Unrestricted item 
 
Introduction 
 
1. The County Council has received an application to register land at Fountain Walk, 

Northfleet as a new Town or Village Green from local resident Mr. S. Baker (“the 
applicant”). The application, dated 10th June 2008, was allocated the application 
number VGA602. A plan of the site is shown at Appendix A to this report and a 
copy of the application form is attached at Appendix B. 

 
Procedure 
 
2. The application has been made under section 15(1) of the Commons Act 2006 and 

regulation 3 of the Commons (Registration of Town or Village Greens) (Interim 
Arrangements) (England) Regulations 2007. These regulations have, since 1st 
October 2008, been superseded by the Commons Registration (England) 
Regulations 2008 which apply only in relation to seven ‘pilot implementation areas’ 
in England (of which Kent is one). The legal tests and process for determining 
applications remain substantially the same. 

 
3. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 

Registration Authority to register land as a Town or Village Green where it can be 
shown that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years; 

  
4. In addition to the above, the application must meet one of the following tests: 

• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act); or 
• Use of the land ‘as of right’ ended before 6th April 2007 and the application 
has been made within five years of the date the use ‘as of right’ ended (section 
15(4) of the Act). 
 

5. As a standard procedure set out in the regulations, the County Council must notify 
the owners of the land, every local authority and any other known interested 

  
 



persons. It must also publicise the application in a newspaper circulating in the local 
area and place a copy of the notice on the County Council’s website. In addition, as 
a matter of best practice rather than legal requirement, the County Council also 
places copies of the notice on site to provide local people with the opportunity to 
comment on the application. The publicity must state a period of at least six weeks 
during which objections and representations can be made. 

 
The application site 
 
6. The area of land subject to this application (“the application site”) consists of a 

rectangular piece of land of approximately 770 square metres situated at Fountain 
Walk in Northfleet. The land is situated to the rear of the Chiltern House Garage (on 
London Road) and abuts the rear of properties in Fountain Walk. The application 
site consists of an area of grassed open space with trees. 

 
7. Access to the application site has been via the paths which serve the Fountain 

Walk estate. However, since February 2007, the application site has been fenced 
off with close-boarded fencing and there has been no access to it from the Fountain 
Walk estate, although access is possible via a gap in the chain link fencing abutting 
the rear of Chiltern House Garage. 

 
Background 
 
8. Members should be aware that the application site forms part of a larger area of 

land that has been the subject of a planning application which proposes the re-
development of the Chiltern House Garage into a three-storey development of 14 
self-contained flats. According to the development plans, it is proposed that the 
application site be transformed into a car park and amenity space. 

 
9. Planning Permission for the development was granted by Gravesham Borough 

Council in August 2008. However, work on the development has not yet begun 
pending the outcome of the Town or Village Green application. If the Town or 
Village Green application were to be successful, the effect would be to prevent the 
development of the application site, regardless of the planning permission, since 
Town or Village Green status confers special protection on the land which 
effectively prevents any form of development1. 

 
10. The planning background is provided for information only as it is not a relevant 

consideration for the purposes of determining an application for the registration of 
land as a Town or Village Green. Members should be guided solely by the legal 
tests specified in section 15(1) of the Commons Act 2006 which are set out at 
paragraph 17 below. 

 
The case 
 
11. The application has been made on the grounds that the application site has 

become a Town or Village Green by virtue of the actual use of the land by the local 
inhabitants for a range of recreational activities ‘as of right’ for more than 20 years.  

                                                 
1 The Inclosure Act 1857 and the Commons Act 1876 make it an offence (amongst other things) to place 
any structures or materials upon a Village Green, or to do anything which interrupts the use and 
enjoyment of the Village Green as a place for recreation and enjoyment. 

  
 



12. Included in the application were nine statements of use from local residents 
asserting that the application site has been available for free and uninhibited use for 
lawful sports and pastimes over the last twenty years and beyond. A summary of 
the user evidence is attached at Appendix C. Also submitted with the application 
were five letters of support and a petition containing 45 signatures. 

 
Consultations 
 
13. Consultations have been carried out as required. In response to the consultation, 

three further letters of support were received from local residents (one from the 
applicant and two from people who had previously submitted user evidence).  

 
Landowner 
 
14. An objection has been received from Vertex Law LLP on behalf of the landowner, 

Mr. R. Todd (“the landowner”). The objection is made primarily on the basis that on 
26th March 1968, the former owners of the land, Chevron Oil (UK) Ltd, granted to 
the Northfleet Urban District Council a personal licence in respect of the land. 
Under this licence, the Urban District Council (now Gravesham Borough Council) 
undertook to ‘use the land for the purpose of an open space only’. The landowner 
contends that use of the land was therefore by virtue of a fully revocable licence 
and, as such, was not ‘as of right’. A copy of the licence agreement is attached at 
Appendix D. 

 
15. The landowner also refers to the presence of a ‘no ball games’ sign to regulate the 

activities that took place on the land, and expresses concerns regarding the 
sufficiency of use by the local residents. 

 
16. Brenchley Homes Ltd (“the second objector”) have also objected to the application 

on the basis that use of the application site has  been referable to the licence 
agreement and has therefore not been ‘as of right’ for the required 20 year period.  

 
Legal tests 
 
17. In dealing with an application to register a new Town or Village Green the County 

Council must consider the following criteria: 
(a) Whether use of the land has been 'as of right'? 
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes? 
(c) Whether use has been by a significant number of inhabitants of a particular 

locality, or a neighbourhood within a locality? 
(d) Whether use has taken place over period of twenty years or more? 
(e) Whether use of the land ‘as of right’ by the inhabitants has continued up 

until the date of application or meets one of the criteria set out in sections  
15(3) or (4)? 
 

I shall now take each of these points and elaborate on them individually: 
 
 
 
 

  
 



(a) Whether use of the land has been 'as of right'? 
 
18. The definition of the phrase ‘as of right’ has been considered by the House of 

Lords. Following the judgement in the Sunningwell2 case, it is considered that if a 
person uses the land for a required period of time without force, secrecy or 
permission (nec vi, nec clam, nec precario), and the landowner does not stop him 
or advertise the fact that he has no right to be there, then rights are acquired and 
further use becomes ‘as of right’. 

 
…without force… 

 
19. In this case, there is no evidence of any of the users ever having been verbally 

challenged or physically prevented from gaining access to the land. The existence 
of the licence agreement which refers to the land being used as an open space is 
good evidence that use of the land has not been challenged by the landowner. In 
fact, there is a positive inference that the tenants of Fountain Walk have actually 
contributed towards the maintenance of the land as part of their rental payments to 
the Borough Council3. 

 
20. The concept of force in relation to ‘as of right’ is not restricted to physical barriers or 

challenges to use. If a person repeatedly ignores a notice which clearly indicates 
that they do not have the right to enter the land, then their use may be considered 
to be with force. 

 
21. In this case, there is there no evidence to suggest that there have been any 

prohibitive notices on the land, other than the ‘no ball games’ signs to which 
reference is made by the landowner and by one of the witnesses4. The effect of the 
signs was simply to restrict the playing of ball games (presumably to prevent 
nuisance to neighbouring properties) and not to prevent use of the application site 
by local residents for other lawful sports or pastimes. There is no evidence that the 
signs were put there as a result of local byelaws or that they were legally 
enforceable. 

 
…without secrecy... 

 
22. There is no evidence that use of the application site has been with secrecy. In 

addition to recreational use by the local residents, residents meetings have been 
held openly on the site during summer months and residents have also tended the 
planted areas. The Borough Council has also regularly maintained the site for use 
by the local residents and mown the grass to facilitate such use. 

 
 
 

                                                 
2 R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 385 
3 Part 11 of the application form states “residents requested the Council supply landscaping which the 
Council supplied from the gardening fund which the residents pay into”. In his letter of support, Mr. 
Hurstfield states that “the residents have paid for the upkeep of the area to the local Council and is part 
of the rent paid for the accommodation”. In his user evidence form, Mr. Eldridge states “throughout the 
time living here, I along with other residents have paid the Council to have the area of grass cut and 
boundaries kept planted and tidy”. 
4 In her user evidence form, Mrs. Millins states that “the Council provided ‘no ball games’ [signs] and a 
dog litter bin in 1997 and 2003”. 

  
 



...without permission... 
 
23. The key issue in this case concerns the third limb of the ‘as of right’ concept: 

permission. Permission in this context can take various forms. It can be express or 
implied, and it may or may not be communicated to the recreational users of the 
land. 

 
24. In this case, it is common ground between the parties that there has existed a 

licence agreement in respect of the application site. The agreement is dated 26th 
March 1968 and was made between the then owner, Chevron Oil (UK) Ltd, and the 
then Northfleet Urban District Council (now Gravesham Borough Council). It 
provides that licence is to be revocable at any time, that the Council is to be 
responsible for all outgoings in respect of the land, and that the land is to be used 
as an open space only. A copy of the agreement is attached at Appendix D. 

 
25. It is not clear when the licence came to an end. The landowner states that the 

licence ‘came to an end not later than February 2007, when the land was fenced...’. 
The second objector states that ‘the licence was not extended when Ray Todd 
purchased the site on 21st August 1992’. The applicant states that ‘these 
arrangements continued when the land was acquired by Chiltern House Garage’. 

 
26. When Mr. Todd purchased the site in 1992, he was under no legal obligation to 

continue with the licence since the agreement had been between the previous 
landowner and the Council. However, by his conduct in continuing to allow the local 
residents to use the land as an open space, it is possible that Mr. Todd effectively 
renewed the licence. 

 
27. It is not necessary for the purposes of the Town or Village Green application to 

arrive at a conclusion as to the exact date of termination of the licence. What 
matters is whether the licence was in force at any point during the relevant twenty 
year period (i.e. the twenty years immediately preceding the erection of the fence in 
February 2007). For the application to succeed, use of the land by the local 
residents must have been ‘as of right’ throughout the whole of the twenty year 
period. 

 
28. On the supposition that the licence did end in 1992 (although there is no positive 

evidence to suggest that it did not continue until 2007), use of the land during the 
five-year period 1987 to 1992 would have been pursuant to an express licence 
granted on a revocable basis by the then landowner, Chevron Oil (UK) Ltd. 

 
29. The issue of a licence in relation to Town or Village Green registration was 

considered in the case of Ind Coope5 where the Council registered a piece of land 
which was the subject of a licence agreement between the Council and the 
landowner for the use of the land as a children’s playground and open area. The 
judge held that the land had been wrongly registered as a Village Green, stating 
that “...if there is an express licence for the use of the land, then the land is used 
pursuant to that licence. There can be no question of a right being established... I 
find it impossible to form the view that the public, in some way or other, were 
capable of acquiring additional rights over and above the rights that the local District  

                                                 
5 R v Hereford and Worcester City Council ex parte Ind Coope (Oxford and West) Ltd. (unreported)  

  
 



Council possessed pursuant to the licence to make the land available for the 
purposes for which it was used...”. 

 
30. The facts of this case are therefore very similar to the situation considered by the 

Courts in Ind Coope. In light of the decision of the Court in that case, it therefore 
must be concluded that the use of the land at Fountain Walk was as a result of the 
licence agreement for, at the very least, five years of the relevant twenty year 
period (if not during the whole period). Use was therefore not ‘as of right’ during the 
whole twenty year period. 

 
(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes? 
 
31. Lawful sports and pastimes can be commonplace activities including dog walking, 

children playing, picnicking and kite-flying. It is not necessary to demonstrate that 
both sporting activities and pastimes have taken place since the phrase ‘lawful 
sports and pastimes’ has been interpreted by the Courts as being a single 
composite group rather than two separate classes of activities6. 

 
32. Legal principle does not require that rights of this nature be limited to certain 

ancient pastimes (such as maypole dancing) or for organised sports or communal 
activities to have taken place. The Courts have held that ‘dog walking and playing 
with children [are], in modern life, the kind of informal recreation which may be the 
main function of a village green’7. 

 
33. In this case, the evidence demonstrates that the land has been used for gardening, 

relaxing, socialising, dog-walking, playing with children and picnics. The table 
summarising evidence of use by local residents at Appendix C shows the full range 
of activities claimed to have taken place. 

 
34. The landowner contends that not all of the activities listed in the application can 

properly be considered to be ‘lawful sports and pastimes’. It is suggested that just 
sitting on a bench or socialising with neighbours cannot be said to fall within the 
context of lawful sports and pastimes for the purposes of Town or Village Green 
registration. Whilst it is an arguable proposition, it is difficult to reach a conclusion 
on this since it is not a matter that has yet been before the Courts. 

 
35. Some residents refer to using the land to walk to the shops and the Post Office. 

Such use is not a lawful sport or pastime and is likely to be referable to the use of 
the land as a convenient short-cut rather than constituting the type of recreational 
activities associated with the acquisition of Town or Village Green rights. It should 
therefore be disregarded when considering the user evidence as a whole. 

 

                                                 
6 R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 385 
7 R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord Hoffman 
in R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 
385 

  
 



(c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality? 
 
36. In considering this issue, the starting point is to establish whether there is a relevant 

locality within which the users of the land reside. The definition of locality for the 
purposes of a Town or Village Green application has been the subject of much 
debate in the Courts and there is still no definite rule to be applied. In the 
Cheltenham Builders8 case, it was considered that ‘…at the very least, Parliament 
required the users of the land to be the inhabitants of somewhere that could 
sensibly be described as a locality… there has to be, in my judgement, a sufficiently 
cohesive entity which is capable of definition’. The judge later went on to suggest 
that this might mean that locality should normally constitute ‘some legally 
recognised administrative division of the county’. In another case, it was suggested 
that an ecclesiastical parish would be sufficient to constitute a relevant locality9. 

 
37. Having established a relevant locality, it must be shown that a significant number of 

the residents of that locality must have used the land in question. The Courts have 
held that ‘significant’ in this context does not necessarily mean considerable or 
substantial: what matters is that the number of users has to be sufficient enough to 
indicate that ‘their use of the land signifies that it is in general use by the local 
community for informal recreation, rather than occasional use by individuals as 
trespassers’10 (the “sufficiency test”). 

 
38. In some cases, it may be that the locality is too large and, as a result, it is not 

possible for the sufficiency test to be met. In such cases, it may be necessary to 
identify a relevant neighbourhood within a locality. This concept has also been 
considered by the Courts: ‘it is common ground that a neighbourhood need not be a 
recognised administrative unit. A housing estate might well be described in ordinary 
language as a neighbourhood... The registration authority have to be satisfied that 
the area alleged to be a neighbourhood has a sufficient degree of cohesiveness; 
otherwise the word “neighbourhood” would be stripped of any real meaning’11. 

 
‘locality’ 

 
39. In this case, all those who have submitted evidence in support of the application live 

in the properties on Fountain Walk. Fountain Walk is a housing estate and therefore 
would not constitute the type of legally recognised administrative area required to 
demonstrate a locality (although it be sufficient to indicate a neighbourhood – see 
paragraph 42 below). 

 
40. The only area that could properly be described as a locality is the Borough Council 

ward of Northfleet North. As is shown on the map at Appendix E, this ward covers 
a very large area and has a population of over 6,700 people12. The ecclesiastical 
parish of St. Boltoph, Northfleet covers an even larger area13. 

 

                                                 
8 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at 90  
9 R (Laing Homes Ltd.) v Buckinghamshire County Council and another [2003] 3 EGLR 70 at 83  
10 R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71  
11 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at 92  
12 The exact figure as at the 2001 census was 6,723 
13 It covers the Borough Council ward of Northfleet North and encompasses part of Northfleet South 
ward and a small section of Painter’s Ash ward. 

  
 



41. Both of these localities are too large to be able to demonstrate that a significant 
number of the residents have used the application site. It is therefore necessary to 
consider whether there is a relevant neighbourhood within a locality. 

 
‘neighbourhood’ 

 
42. As stated at paragraph 38 above, a housing estate can, in principle, constitute a 

neighbourhood for the purposes of Town or Village Green registration. It might 
therefore be suggested that Fountain Walk might reasonably be classed as a 
neighbourhood within the wider locality of the Borough Council Ward of Northfleet 
North. 

 
43. However, it is also arguable that use of the land by eleven residents living in the 

immediate vicinity would not be sufficient to indicate to a landowner that the land 
was in general use by the local community. 

 
44. In light of the fact that the use of the land was known to (and expressly approved 

by) the landowner, it is therefore not necessary to conclude on this matter. 
 
(d) Whether use has taken place over period of twenty years or more? 
 
45. In order to qualify for registration, it must be shown that the land in question has 

been used for a full period of twenty years. In this case, use ‘as of right’ ceased 
when the fencing was erected in February 2007 and as such the requisite period is 
1987 to 2007. 
 

46. From the user evidence submitted, there appears to have been use of the land over 
a considerable period dating back to the construction of the Fountain Walk estate in 
the late 1960s. The licence agreement is dated 26th March 1968 which indicates 
that the land has been available for use as an open space since that time. Neither 
the landowner nor the second objector have sought to challenge the proposition 
that the land has been used for a full period of twenty years, and neither has 
advanced any arguments that there has been a break in the continuity of such use. 

 
47. Of the 11 people who have used the land (listed at Appendix C), five have used 

the land for the full 20 year period, one has used it for 17 years (since 1990) and 
the remaining five have used the land for six years or less. 

 
48. Therefore, it can be concluded that use of the land has taken place over a period of 

over twenty years. 
 
(e) Whether use of the land by the inhabitants is continuing up until the date of 
application or meets one of the criteria set out in sections 15(3) or (4)? 
 
49. As set out in paragraph 4 above, use of the land ‘as of right’ should either have: 

a) Continued to the date of application; or 
b) Ceased not less than two years prior to the date of the application; or 
c) Ceased prior to 1st April 2007, but the application has been made within 5 

years from the date at which use ‘as of right’ ceased. 
 
50. In this case, use of the land ceased in February 2007 when the fencing was put up. 

The application is dated 10th April 2008. 

  
 



  
 

51. Therefore, the application would fall within the third criterion (with use ‘as of right’ 
ceasing prior to 1st April 2007). Since the application has been made within five 
years from the date at which use ‘as of right’ ceased, this test has been met. 

 
Conclusion 
 
52. As was noted by the Court of Appeal in Steed14, ‘it is no trivial matter for a 

landowner to have land, whether in public or in private ownership, registered as a 
town green... [the relevant legal tests] must be properly and strictly proved’. In order 
for the application to succeed, it is vital that each and every element of the legal 
tests set out in section 15 of the Commons Act 2006 be proved. 

 
53. In this case, it has been shown that the use of the land by the local residents has 

been pursuant to a licence agreement between the landowner and the Council 
which expressly provided for such use for at least part, if not all, of the relevant 
twenty year period. There is also evidence that the residents of the Fountain Walk 
estate have paid for the upkeep of the land as part of their rental payments to the 
Council. As a result, use of the land cannot be said to have been ‘as of right’. 

 
54. It is therefore concluded that the legal tests concerning the registration of the land 

as a Town or Village Green (as set out above) have not been met. 
 
Recommendations 
 
55. I recommend that the County Council informs the applicant that the application to 

register the land at Fountain Walk, Northfleet has not been accepted. 
 
Accountable Officer:  
Dr. Linda Davies – Tel: 01622 221500 or Email: linda.davies@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 
 
The main file is available for viewing on request at the Countryside Access Service, 
Invicta House, County Hall, Maidstone. Please contact the case officer for further 
details. 
 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Table summarising user evidence 
APPENDIX D – Copy of the licence agreement dated 24th March 1968 
APPENDIX E – Map showing ward boundaries 

                                                 
14 R v Suffolk County Council, ex parte Steed and another [1997] 1 EGLR 131 at 134 
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APPENDIX C: 
Summary of user evidence 

 
 
 

Name Type of 
evidence*

Address Period of 
use 

Comments 

Mr. S. Baker LS 6 Fountain 
Walk 

2003 – 
2007  
(4 years) 

Children used the green for playing games 
and for learning to ride bicycles. The land has 
been used by the residents of Fountain Walk 
for many years for relaxation and enjoyment. 
The Council kept the land tidy and mowed the 
grass. 

Mrs. V. 
Bartholomew 

UEF and 
LS 

73 Fountain 
Walk 

1970 – 
2007  
(37 years) 

Used the land daily as a cut-through to shops 
and Post Office until it was fenced off. The 
land was always kept in good condition. 

Mrs. R. Cook UEF 16 Fountain 
Walk 

1978 – 
2007 
(29 years) 

Used the land weekly as a communal area 
until it was fenced off in 2007. Held residents 
meetings in the summer. 

Mrs. J. Dalley UEF and 
LS 

78 Fountain 
Walk 

1984 – 
2007 
(23 years) 

Used the land daily for recreation and as a 
cut-through to the Post Office until it was 
fenced off in February 2007. 

Mr. B. 
Eldridge 

UEF and 
LS 

61 Fountain 
Walk 

2001 – 
2007  
(6 years) 

Used daily for tending the garden, 
walking/playing with dog, sitting on the bench. 
Residents have paid the Council for the 
upkeep of the land (mowing grass etc). 

Ms. D. 
Golding 

UEF 67 Fountain 
Walk 

2003 – 
2007  
(4 years) 

In February 2007, fence was put up around 
the land preventing use. Used daily for 
playing with children, socialising with 
neighbours, picnics. 

Mr. S. 
Hurstfield 

LS 74 Fountain 
Walk 

1980 – 
2007  
(27 years) 

Land has been in common usage by the 
residents of Fountain Walk for over 30 years. 
It has been used recreationally by the 
residents, as a children’s play area and as a 
meeting place. The residents have paid for 
the upkeep of the area as part of the rent 
paid for the housing. 

Mrs. M. 
Lindley 

UEF 29 Fountain 
Walk 

2004 – 
2007  
(3 years) 

Used daily until fence was put up in 2007 for 
socialising, short-cut to shops, and playing 
with children. 

Miss. T. 
Lindley 

UEF 29 Fountain 
Walk 

2004 – 
2007  
(3 years) 

Used for gardening and socialising 

Mrs. A. 
Martin 

UEF and 
LS 

80 Fountain 
Walk 

1967 – 
2007  
(40 years) 

Used daily for walking to shops. 

Mrs. P. 
Millins 

UEF and 
LS 

14 Fountain 
Walk 

1990 – 
2007  
(17 years) 

Used daily for socialising, dog-walking, 
relaxing, exercising and playing with children. 
Recalls ‘no ball games’ notices in 1997 and 
2003. 

 
*UEF = user evidence form 
  LS = letter of support 



APPENDIX D: 
Copy of licence agreement
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Appendix E:
Plan showing Borough Council 
Ward boundaries
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